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Any person aggrieved by this Ordet-in-Appeal may file an appeal to the appropriate
authority in the following wa'
Nationalmor Regior=1 B) t
in the cases where one of the issues involved relates to place of supply as per Section
109(5) of CGST Act, 2017.

(A)

(1)

(ii)a
State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other
than as mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017
Appeal to the AppellaFTribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or pehalty determined in the order appealed against,
subject to a maximum of Rs. Twenty-Five Thousand.

(nl)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven days of filing FORM GST APL-05 online.

(B)

Appeal to be filed before e 17
after paying –

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and

(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

(1)

The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
03.12.2019 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date on which the President or the State
President, as the case may be, of the Appellate Tribunal enters office, whichever is later.

3R3rft#krvTf&qTftqt3rftTtqTf8Tr qt++rW7vn6, fR!@ dtI q+tqmtVTqVTqt #fM,3rftnT qf
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For elaborate, detailed and latest
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(ii)

(C) G( Bl Lating to filing of appeal to the appellate
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ORDER-IN-APPEAL
Brief Facts of the Case :

IW / s. Adani liazira Port Limited, Adani

House, Nr. Mithakali Six Road, Navrangpura, Ahmedabad 380 oc)9

(hereinafter referred as 'Appellant I has filed the appeal against Order-in-

Original No. CGST-VI/Dem-421/Adani/ AC/DAP/2022-23 dated 24.06.2023

(hereinafter referred as 'Impugned Orcierl passed by the Assistant

Commissioner, CGST, Division – VI, Ahmedabad South (hereinafter referred as

'Acijudicaang Authority I.

2. Briefly stated the facts of the case is that the ' Appellant ’ is holding GST

Registration - GSTIN No.24AAICA0970EIZI has filed the present appeal on

22.06.2023. They were providing taxable services, Transport of Goods by

road/goods transport agency service etc. During the test check of Tran_1

records of the appellant, it was observed by C&AC, vide HM_59 dated

03.03.2021 that they had carried forward Cenvat Credit balance of
Rs.25,43,64, 185/- under Table 5A of GST Tran-1. On scrutiny of the ST_3

returns of April’2017 to June’2017 of the appellant> it was found that {he credit

carried forward ih their Tran-1 includes credit of Education C*ess of

.40,35,850/-. SHEC of Rs.20,26,528/- and Krishi Kalyan (...'ess (KKC) of
17,39,007/- aggregating to Rs.78,01 >385/-

a

. A Show Cause Notice No.V/WS06/O&A/S(_*N-179/2C)21-22 dat£J

15.'l2.2021 was issued to the Appellant for the wrongly carried forward credit

amounting to Rs.78,01,385/- (Education Cess of Rs.40,35>850/-. Si{EC of

Rs.20,26,528/- and Krishi Kalyan C'ess (KKC) of Rs.17J392(.)07/_) under
provisions of Rule 121 of the CGST Rules) 2017 read with Section 73 of the

CGST Act, 2017 read with Rule 142(IA) of the CC,ST Rules? 2017 along with

lnterest as per Section 50 of the CGST Act and penalty under Section 73(9) of

the C:GST Act, 2017 should not be recovered was issued to the tax payer with

an opportunity for personal hearing which was attended by the appellant on
02.03.2023.

0

4. Thereafter, the adjudicating authorfu vide iTnpug-,led order dated

24'03'2023 has confirmed the demand of Rs. 78,01,385/- (Education Cess of

Rs'40,35,850/-. SHEC of Rs.20)26)528/_ and Krishi Kalyan Cess (KKC) of

Rs. 17,39,007/-) under proviso to Rule 121 of CGST Rules; 2017 read with
Section 73 (1) of the CGST Act, interest at appropriate rate as applicable

undeT Section 50 and 10% penaltY under Section 73(9) of the CC,ST Act> 2017

and confirmed the Show Cause Notice for the following reasons:
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has filed the

(1)

(ii)

a
(ni)

(iV)

(V)

5
ctppetlan.

T,grLe'Being aggrlev(
Lg groundsfoII'a6,90:23sent appeal on 2'

’;;;IIi
that they had

no.AD2

.ccepting the

15.12.2021 prior

The credit per-ta-'

yI c017ecay ca,rried forward

The Department
,£rLttolrtransitIOn

Rule 117r13

reversed the ITC aTn6Uraing to Rs.78)01,385/ - vde DRC-03

16220191435 dated 20.12.2022 under protest without

,.„t„,don of the depaft„B„t gil’e" h the SCN date

to receh?hg the impugned OFdeF dated 24'03'2023;

tO mLC SUbC and EC a„„.unang t' R'.78,or ,385/ -

by us under Section 140(1) of the

has enoneousty contended that the said

,r s,dion l'lO(1) a/ aB CGST Act Teaci u’ith
C.GST Rules) 2017 read with Explanation 2 and 3 unde I

Sectoirl 140(1) as eligible duties and taxes excLudes cess- _ _ _ __

:LI i= = ::: IT Il: (= a: ai i[ f = m:=:: ::: L == (;/2 : : c:: :: ::(1)do: :Toe 1 :: T : )
=hick in.sea,ed the t,HR ,hgib1, dud,, in th, S'dion l'}O(1) of the CGST.

'==:' ;i: Ie levant ex.tract of th, ,,,„, i, ,',p,.du''d b'bLU for ease o/

reference;-

(r I) J(IIr\IIbL r e g i S t e r e d P e r S T r ) 0 t:e r t :anY P = soII : :::: p to : : :ra X == d :no ::: 0 :
1 le.a '1S
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CENVAT credit of eligible duties carrie(i forumd in the return retctar% to

the period ending with the day”.

the prouiso to Section 140{1) specifIcally denneates those circumstances /

conciitions under wtactt credit avatIed may not be trarts tttoned, howevery

the Appellant has fu©tIed an the conditions as set out in the proviso

above and there is nothing there under, to mUtate against the ava{lmertt

of ED CESS , SHED & KKC in question. Further, there is no dispute or

allegation under the SCN which specifies that the Appellant has violated

any conchHons speciBed in the proviso to Section 140(1) of the CGST Act.

Accordingly, the Appellant submits that the credit or ED CESSy SHED &

KKC is dgttt ty transitioned uncier the GST based on the un amended

Section 140(1) of the CGST Act.

The explanation to Chapter XX of the CGST Act, 2017 stipulates that the

expression of 'CENVAT Credit’ have the same meaning as respecti yety

assigned to them in the Central Excise Act, 1944 or the rules made

thereunder

Rule 3(1) of the Cent;at Credit RuLes, 2004 stipulates that a rn,anufa.cturer

or producer of $nat products or a provider of tctxctbte service shall be

allowed to take credit of duties/taxes/ cesses as speciBed in th,D

clauses and that all such credits, tutac tt have been

in Rule 3(1) are coaectiuety referred to as “CEiVVAT credit”

That the only restrictions on the ambit of Section 140(1) are on the Proviso

to the said sub-section, which protades that where the credit is not

admissible as input tax credit under the act and/ or where all the returns

Fequued under the existing Law for the period of six months preceding

30.06.2017 hat?e not been furnished, and/ or the credit relates to goods

manufactured and cleared under exemption notifications, the registered

person will not be allowed to take cred. it.

The appellant further elaborates that eligible duties as per Explanation 1
to section 140 is also applicable to the transition of cred.it under Section

140(6) of the CGST Act> it is for this reason only that Explanation 1 states

that the sam.e would mean the duties enumerated therein, paid on inputs

held in stock: and inputs contained in send$nished or Brushed good,s held

in stock on the appointed day .

The eligible duties as envisaged in Explanation 1 to section 140 tuas

restricted to Sections 140(3), 140(4) and 140(6) of the C'GST Act> it was

only through the amendentent act; the exp.tctrta,tion 1 was proposed to
extend it to Section 140(1) as Ive it.

0

'rtbtrrterctted

1e.rtumerated

a
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eligible duties and fates :

d;at bxpta„aa,*, 3 .f S,di,n r 40 ,f th' CGST Ad' 'eye"s tQ the '*p’ess'Q:t_

,eLigible dudes and taxes' and the said expression is no£ empjoy:d T+
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CbSS SH8D ,nd KKC a,„a,d und„ Section 1 40(1) af the CC;ST Act'_

that the retrospechve amendment made to Section 140 of the CGST AT
'viI, d,, Am„,dm„,t Act is arbkTC*TY3 UTm07BUttab11at a“ci hence illegal

AccordhghJ, it is humbly prayed to gotH- good sea to set aside the dLemandl

raised via, the i„,pug,led order on this ground itself'

the balance of ED C,ESS) SHED & KKC is a vested idM, a could not be

t 611 t e ?t (1U) (1tf () 11 1CIL 1C 1C 1q)1LIL1rd Of the SUbseqUent omission Of t Le provISIOn

„„,bh„g th, „„aa,„ent of credit o/ ai) CnSS , Sn£;D 8 m<C

In add,ia.„, - t', ab,„, „nt,nhons, the 'lppeUa'Lt has rehe(i t'PQ" the

judgments :

& Boyce MFG Co. Ltd. vs DO! (supra>

R.S,S. and Girtrang Mills us DCiT (2014) llSC;C 672

Bd,,' M„t.„, iJa. ,, uor [r999(r06) ELT 3(SC)I

CC.b Vs Bt,d,u„a Ag„, Ltd. [20r 3(291 ) nLT 365(Tri-DeVI

l7aernationat Ltd. vs CCR Thane etc'

in the matter was held on 25.10.2023 wherein MT
on bdhalf of the ' Appellant ’ as authoTiZed

p.H. he .has reiterated the written submission and
1 which is mandatory as per Rule 142(subrul (1))

2017 been iss„1,d at an n,itt„r g1,,t„,nidally nor phYsica11Y'

Show Cause Notice is pull and void. Further, the ITC
and since the said ITC has never been utilized, no

exists. In view of the above the impugned order is not legal an

proper and requested to set aside the 010 and allow the appeal

a

following

(i) God-,

(a) Rajasthan

m
(v) SperLta

Personal Hearlrlg

C. A. appeared£hul Pate:

'esentative. Du:
n DRC-0er stated th

f CC,ST Rules
LpugnedTherefore

!versedIready beehas
n terest liabilitV

pI§CU§SIONS AND FINDINGS

7. 1 have gone through the facts of the case’ written submlsslorls

made by th, capp,Ua,„,t' . I find that the main issue to be decided i'i th:
instant case is (i) whether the appeal has been filed within the prescribed

time_ limit and (ii) „rh,ther the appeal filed against the i==lpug-ed order
4
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“for rejecting cenvat credit EduCation Cess2 SHEC and KKC wrongly
carried forward of Rs. 78,01,385/- can be set aside.

8. First of all, I would like to take up the issue of filing the appeal and

before deciding the issue of filing the appeal on merits> it is imperative

that the statutory provisions be gone through? which are reproduced>
below:

SE;CTION !Q7. Appeals to Appellate Authority. – (1) Any person
aggieve(i bY anY decision or order pa.sseci under this Act or the State Goods
and Seruices Tax Act or the Union Territory Goods and Services Tcu Act by an
adjuciicabng authority may appeal to such Appellate Author{,ty as rna;y be
prescribed within three months from the date on tubich the said. dec isi in or
order is commtunicateci to such person.

(2) a
(3)

The Appellate Authority may, saasBed that the appellant was
prevented by suffIcient cause from presert, 'al with
pertoci of three months or s-, months, the case may be, allow it to be

'resented wiean a further period of th.

observed that the instant case that agarrlst
'.pugrLeci order of dated 24.03.2023, the appeal has been filed on

22'£)6'20:23 i'e. appeal filed within the normal period prescribed under

Section 107(1) of the CGST Act, 2017. 1 find that the p,esent appeal is
well within the time limit and I proceed ahead to decide the case.

the

a

10. 1 have carefully gone through the facts of the case available on records,

submissions made by the ' Appellant ’ in the Appeals Memorandum as well as

through additional submission. I find that the ' AppeLlant ' had availed the credit

of Central Excise/Service Tax, Education Cess J Secondary & Higher Education

CesS and Krishi Kalyan Cess overall amounting to Rs. 782012385/_through

TRAN-1 as transitional- credit, Accordinglyj a SCN dated 15.12.2021 was iSSUed

to the appellant in this regard. Thereafter, the adjudicating authority vide

lrnpugne(i order has confirmed the demand of wrongly availed credit of Cesses

Further, I find that the adJudicating authority has confirmed the demand of Rs

782012385/- under proviso to Section 73 (1) of the CC,ST Act> 2017 read with

RUles 121 of CGST Rules, 2017, interest as applicable2 under Section 50 and

penaltY of Rs. 7,80, 138/- under Section 73(9) of the c(IST Act2 2017.

11 ' On carefulIY going through the submissions of appeILant I find that the

appeLlant had reversed the ITC amounting to Rs.78>01>385/_ vide DRc_03
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be carried forward into the GST regltme'a

of Cesses through TRAN- 1 '’;;=;}Aqount
ew of above

laY carried forward th

contendednant as

relied upon bY:2.01.20
lawLaw and hence bad

alternatively eligible to claim

:1-red case of SchlumbergerAstc1re
,7-cnD-sT

*,u'rgclon-1 [202 1 -/ IL-2 1 8

aforemendoned de

the appe IImIt

the appellant has contended that they have

,r,dit of C,ss,s into GST Te#me. Ftlrd}er’ the

th,t th, Ci„„,1,r No. 87/06/2019-GST d’t'd
t t1 e /L dja d j C a t i ngr /I II t Pt C) ri t t:/ i S II i trap i rest in the USI

Furth6r> a,ppetlant has contended that theY are

refund of Cesses and in support of same they

Services hdV CowulissionerofCE; & ST)
Wh„dn th, CnSTAT has /ottotue'i the

,y Bh'„„t U„my 8k,thcars I.td (;''p'a-) '“Ui hel'i that
i, ,„daed td the reb„d dcLima/ the cess b'llcl"ces

specI_eerl
6
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collected as ad(httonal duty of customs under sub-section (1) of section 3 of
the Customs TarIff Act, 1975 (51 of 1975).}

The Explanation 3 is inserted w.e.f. 01.07.2017 by s.28 of 'The Central Goods

and Services Tax (Amendment) Act, 2018 (No. 31 c>/ 2018)’. And the Government

of India vide Notification No. 02/2019 – Central Tuc dated 29.01.2019 appoints

the 01.02.2019, as the date on which the provisions of the Central

Goods and Services Tax (Amendment) Act, 2018 (31 or 2018)> except clause

(b) of section 8, section17, section18, clause (a) of section 20,sub-clause (i) of

clause (b) and sub-clause (i) of clause (c) of section28', shall come into force. In

the present matter the SCN vide which demanded the wrongly availed

Transitional Credit is issued on 15.12.2021. Accordingly> 1 do not find any

force in the contention of the appellant . In view of foregoing> 1 am of the

considerate view that in the present matter, as per Section 140 of the c(.-,ST

Act, 2017 it is very much clear that transitional credit . of Education Cess J

Secondary & Higher Education Cess and Krishi Kalyan Cess under TRAN_1 is
not admissible.

16. Further, I find that the appellant has contended that alternatively

are eligible to claim refund of C:esses and in support of their claim they

case law of Bharat Heavy Electricals Ltd. (Supra) . In the present appeal

the issue involved is rejection of trRnsitional credit claimed by
bY filing TRAN-1 in terms of Section 140 of the CGST Act> therefore>

and circumstances of present case is different from the aforesaid case

and thus ratio of said case laws are not applicable in the present matter.

a

they
ferred

lceedings
tenant

cts

17. Further> as regards to order for demand & recovery of interest tha

appellant has contended that since, there was no dispute on eligibility of credit

at the time of availment and the only dispute was for transferring the credit>

hence, levy of interest iS incorrect. HoweverJ if tax iS payable under Section 73>

lnterest shall also be paYable under Section 50 of the CGST Act, 2017
ACCOPdlngIYi the adjudicating authority has held that the notic.ee has carried

forward transitional credit and therefore ordered for recovery of interest under

Section 50(1) of the C(JST Act> 2017. Accordinglyj I do not find any force in the
contentions of the appellant in this regard.

a

18' Further, as regards tO impositiOn of penalty of Rs.7980> 138/_ 1 find

that the appellant has contended that penalty under Section 73(9) of the (..,GST

Act is not imposable in the matter of wrong availment of input .tax credit

Whereas> in the present case they had carried forward CENVAT credit lying in
balance as on 30.06.2017 in electronic credit ledger pursuant. to ro11out of GST

w'e'f' OI'07'2C) 17 which is permissible as per Section 140(1) of the CGST Act

Accordingly) the appellant has contended that there was no such deliberate
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refer the relevant provlslons'

: (iII) ;):i;TT:::i :{;I:{i:!):i) o ;Is};}! I : : = ro;X: ;: :

there urtcier.

due jI-gtn such person and issue an order

a

The proper officer

a, penalty equivalent

hichever is -ttigttet)

2017 and the penalqr impo,ed by th, Adj„di'ati'lg Authority .under Sectlon

Section ./3(9) of the CC,ST Act2 2017 iS legal and proper

20. In view of the above discussions) I do npt find any inflrrnlty in
the impugned order and thus the Order-in-Original dated 24'06'2023 is

uphold .

8
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21. Wft@F6fgRTBf=FTT€ wftq©rfnTua#rnaft%+fM©rer il
The appeal filed by the appellant stands disposed of in above terms.

-iDa+ ;:)Kim
(Ades Ir K ar Jain)

Joint Commissioner (Appeals)

Date : . 10.2023

iTpXFnthiLnt (Appeals)
Central Wax, Ahmedabad

} } Attested ; i

BY R.P.A.D.
To ,

M/s. Adani Hazira Port Ltd.,,
Adani House, NR. Mithakhali Road, Ahmedabad – 380009
Copy to:
1. The Principal Chief Commissioner of Central TaxJ Ahmedabad Zone
2 . The Commissioner, CGST & C. Ex.> Appeals2 Ahmedabad.
3 . The Commissioner, CGST & C. Ex.> Ahmedabad_South
4. The Dy/Asstt. Commissioner, CGST, Division-VI, Ahmedabad South
5. Je Superintendent (Systems) , GUST Appeals> Ahmedabad.: Guard File.
7. P.A. File

\\;


